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PROCEEDINGS
June 26, 2003
MR. LEE: They're setting up the microphones and I'm going to try and
speak loud enough to get things started. I will call the 104th annual meeting of the State Bar Association of North Dakota to order, and we're going
to start our meeting with the presentation of colors by James Huntley, J.C.
Kessler, and Matt Schettler. Our national anthem is going to be sung by
Jane Samsel. I would ask everyone to please rise. (Presentation of colors.
The Pledge of Allegiance and the national anthem were presented.)
MR. LEE: Thank you, Jane. Thank you for the color guard and I'm
sorry that we kept you all standing around waiting so long. We are running
way behind schedule here and so we're going to make this as quick as we
can. And I have appointed Randy Lee, Professor Randy Lee, to serve as
parliamentarian and, hopefully, Randy will help me keep the meeting on
track. Neither of our offices were contested this year so we're not appointing any proctor as there are no ballots to count. Before we begin, I want to
take just a very quick moment to express our appreciation and gratitude to
everyone at the local bar committee who helped participate and set this up
and these people are Randy Sickler, Paul Ebeltoft, and other members of
the Mackoff Kellogg Law Firm, Mary Guler, Randall Bakke, and Gordon
Schnell. Putting on an annual meeting is a big job, takes an incredible
amount of time and energy and I want to thank those people on the local
committee for helping make this a success. Thank you very much.
(APPLAUSE)
MS. HOLMAN: I now get the task of introducing to you our president.
Gary Lee is a resident at Minot. He's a lawyer there, obviously. He has in
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the last year been juggling not only his private practice, but his duties as a
husband, a father, and dealing with the diverse and vocal characters on the
Board of Governors. He's done an excellent job at all of those. Gary Lee,
run this meeting.
MR. LEE: Thank you, Maureen. I just want to start out by tearing up
about half of my remarks to move things along. I wanted to start by thanking you all for giving me the opportunity to serve as your president for this
last year. It's been a fairly interesting year. We lost a law school dean, our
good friend, Jerry Davis, who left us to head for the hills of Appalachia, and
we did manage to get a couple of seats on the attorney search committee,
and as you heard at the bar luncheon today that process is ongoing. We
endured yet another legislative session and thanks to the hard work of the
legislative committee and people like Larry Klemin, we actually made some
pretty good progress in a number of areas affecting our practice, including
reformation of the Uniform Commercial Code, some business association
laws and other things such as that. And, hopefully, we impressed upon the
legislators the need to increase funding for indigent defense services and
that we can go forward at this point and build. on those successes. The compromise that was worked out in the legislature was not terribly attractive to
a lot of people, but it was a way to try to find some additional money to
help fund those very critical and unfunded services. As an association we
completed a survey of our membership and we had a pretty good response
and a pretty good return to that. And while there are certainly some areas of
concern about the practice of law across the state, from the responses that
we received it appears that the practice of law in North Dakota is still seen
as an attractive, satisfying career choice for those of us who are involved in
the practice and we hope that we can build on the information that we
receive from that survey and to help improve the services that our association can give to you. Significantly, in spite of our continued fall in the
numbers of lawyers licensed in the state and economic pressures that I'm
sure that everyone can appreciate from your own practices, we have
managed as an association to remain solvent and I'm sure that you're all
glad to hear that and I'm now giving Tim's report. As I am ready to leave
the position of president, rather than think about what happened in the past,
I want to take just a couple minutes to talk about and think about the future.
And as a bar association I see us right now on a crossroad and there's two
ways we can go, two paths that we can take. The first path I want to
remember back to my college days in a class that I took called History of
North Dakota by Professor Robinson. I'm sure a lot of you are familiar
with that work, but if you recall Professor Robinson's tone, he had a recurring theme and that theme was too-much mistake, and he groused about the
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overreaching of the people of North Dakota, the citizens of the state trying
to do too much without enough people, with inadequate resources, across
too large an area, and in a generally hostile climate. And as a consequence
we faced continued disappointment and failure. That's the first road that I
think we as an association can take. We can take heed of Professor Robinson's warning and we can guard against doing what we perceive to be too
much. We can recognize that we have not enough members, we have too
big a state, and we simply don't have the ability to do a lot of the things that
we'd like to do, and if we take this road, I'm afraid that we're going to fade
into nothing more than an association that occasionally puts on a social
event such as this, will be a club of lawyers, and we'll be a licensing
authority and that's all we're going to be. Now, we can take this road and if
we do that, we'll certainly save ourselves a lot of money in fees. We can
eliminate the need for an association office. We won't have a Volunteer
Lawyer Program or a pro bono program any longer, and we can basically
cede all of our voice in significant issues that affect our daily practice of
law, we can cede that voice to the legislature and to the courts. Now I've
been told by a number of lawyers across the state that this is actually the
course that some members want to take, and if we take it, we can certainly
avoid Professor Robinson's too-much mistake and we can accomplish
nothing. There's a second choice that I think we can take and being here in
Medora, that second choice I want to-a little book that we all got reminded
of Theodore Roosevelt and his quote that appears on the first page where he
writes or he said, It's not the critic who counts, not the man who points out
how the strong man struggled or where the doer of deeds could have done
better, the credit belongs to the man who was actually in the arena, whose
face is marred by dust and sweat and blood, who strives valiantly but errs,
who comes up short again and again, because there is no effort without
error and shortcoming, but does actually strive to do the deeds, who knows
great enthusiasm, the great devotions, who spends himself for a worthy
cause, who at the best knows in the end the triumph of high achievement
and at the worst if he fails, at least fails while daring greatly, so that his
place shall never be with those cold and timid souls who neither know
victory nor defeat. And as lawyers in our association that's the other path
we can take. It's the path that we take when we strive to do great deeds,
that we try to spend our energies on worthy efforts and that we try to do
more and we try to do it with great enthusiasm. I believe we can and should
continue to go to the legislature and make sure that justice is made available
to everyone in all criminal cases and that those lawyers who provide those
services, that they're adequately and fully paid and that a decent living is
given to those people for that work. We can't do that work without a
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vibrant and vital association. I believe that there are areas where we can
and should tell the court that there are limits to the rules that can be placed
on us and under which we practice. That enough simply is enough. The
rules should enhance our practice and not make it more difficult. And that
when lawyers run afoul of reasonable rules that we all agree to be bound by,
that we should have diversion programs and not merely a system of punishment. But we can't do that if we don't have a vibrant, vital association. In
order to do those things for ourselves, we need to have an association that's
adequately funded and adequately financed. I believe we can and should
expend our services for the public by continuing to provide pro bono services and volunteer lawyer services. We should continue to try to educate
the public through people's law school and other educational programs.
But we can't do that if we're not a vital, living organization and we can't do
that if we take Professor Robinson's road. So I'm hoping that when we go
forward, that we take the road that Theodore Roosevelt laid out for us, that
we make the difficult choices, that we do try to strive greatly. If we fail, so
be it, but at least let's try. And in a few minutes we're going to be voting
on a dues increase and that's why I think my little talk here is important
because if we decide we are going to avoid the too-much mistake, then the
choice is really pretty easy when it comes to the vote on the resolution, just
say no. But if you feel as I do that we need to be a force for our profession
and whether we succeed or fail, if we're going to try to be a force for our
profession, let's at least try to do our best and spend our money wisely on a
worthy cause. And with that, I just want to say thank you again for the
privilege of allowing me to serve you in this last year and I look forward to
our collective futures. Thank you. (APPLAUSE)
MR. LEE: And at this time it's traditional to invite our Chief Justice up
to give us the State of the Judiciary in North Dakota. (APPLAUSE)
CHIEF JUSTICE VANDEWALLE: Thank you. Once a day is enough.
Mr. President, President Elect Holman, Executive Director Hogan, members of the North Dakota State Bar Association, thank you for the opportunity to again appear before you to discuss the state of the North Dakota
Judiciary. As I began my remarks a year ago, I stated change is difficult
and a challenge to those affected. The focus of this message is continuing
change. Change that confronts us; changes that we initiate, but also
changes we are asked to embrace and be a part of. I prepared written remarks that will be distributed afterwards and I've attempted to edit my
remarks, too, Gary, as short as I can because I know we are running short of
time. Since we met last, this country has been engaged in a war in Iraq, has
set in motion a new government in the Country of Afghanistan, and has
even had to confront a new disease, Severe Acute Respiratory Syndrome.
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In the global scheme of things, the changes we must address in the
Judiciary seem almost pale in comparison. Yet they are substantial in
nature, affecting your lives and livelihood as attorneys and directly or indirectly affecting the lives of our state's citizens. The challenge before us is
to manage this change with scarce resources and to recognize that the
changing demographics of our state present challenges and opportunities for
each of us in this room. Today I want to note some happenings of interest,
outline what we have achieved and identify the issues confronting us in the
future. We are now in the final month of the first full biennium with the
revamped clerk of court structure. As we move into the new biennium, we
have eleven counties in which clerk services are provided by employees of
the state judicial system. We'll be contracting for clerk services in fortyone counties and only one county in the state will be providing clerk of
court services with county funding alone and that is of their own choosing.
Let me focus now on the action of the 58th Legislative Assembly that
has just concluded and cover the impact of the legislation that affects the
administration of the courts. House Bill 1044, which resulted from an interim legislative study, provided for the transfer of indigent defense services
from the judicial branch to the Office of Administrative Hearings. I supported the transfer from the judicial branch. The bill passed the House, was
defeated in the Senate. Two themes, however, emerged from discussion on
this bill. The first is, we need to increase the level of compensation for
indigent defense attorneys. While the Legislative Assembly has provided a
five percent increase in compensation for indigent defense attorneys, there
is recognition that this is not adequate. With the burgeoning increase in
caseloads statewide, it is becoming more difficult to find attorneys interested in providing services under our contracts. We supported a request for
an additional $630,000 in addition to the five percent pay increase to provide reasonable compensation for contract attorneys. The Senate Judiciary
Committee amended another bill, House Bill 1088, to establish an administrative fee structure to provide additional funds for contract counsel. This
represents at least a tacit recognition that compensation levels must be improved if we are going to retain adequate counsel to provide the constitutionally mandated services. Part of the revenue will be used for a special
fund for courthouse improvements and maintenance. And while the Senate
ultimately defeated House Bill 1044, I believe we succeeded in getting their
attention, for the Legislature also adopted House Concurrent Resolution
3004, which directs the Legislative Council to study the delivery of indigent
defense services during the next interim.
The matter has been accepted for study and assigned to the Criminal
Justice Interim Committee. It will be incumbent upon each of us as attor-
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neys to become informed about the work of the interim committee and
provide adequate and thoughtful input for an improved delivery system for
consideration by the 2005 Legislative Assembly. Now is the time for the
bench and the bar to become engaged with the Legislative Assembly in
developing a new cost-effective indigent defense delivery system, a system
administered by the executive branch, one that will provide the appearance
and reality of an independently administered indigent defense system.
I support the resolution upon which you will vote shortly to establish
an indigent defense task force.House Bill 1186 introduced by Representative Alan Weiland of Fargo provided a special appropriation of $2 million
to be used in counties for capital construction projects in which services of
the municipal and district courts are provided in one courthouse. The bill
failed in its original form, but was replaced by a resolution to study the
development of a lease or rental system to defray the cost of state court
services being provided in county buildings. Actions taken in both House
Bill 1088 and House Bill 1186 underscored the need to address courthouse
remodeling, expansion, and maintenance needs in some consistent fashion.
There is a growing pressure by county government for some form of payment for court facilities. Again, this is an issue that directly affects each
and every one of us in this room. It is important that we have the kind of
facilities available to support the delivery of judicial services. For the first
time general fund dollars other than match funds have been included for
juvenile drug court activities. Drug court services have been expanded with
the creation of a juvenile drug court in Bismarck. This court began operations in October 2002. We have three juvenile drug courts; Fargo, Grand
Forks and Bismarck, that are filling a vital need providing intensive oversight of juvenile substance abuse defenders. I recognize the dedication and
involvement of Justice Mary Maring to this project.
Our first adult drug court began operation in January 2001 in Bismarck.
In January 2003 operations began in Fargo with a second adult drug court.
As with the juvenile drug courts, these courts are meeting a need in our
state and appear to be a valued addition to more traditional court sanctions.
The one cautionary note in the support of the special problem-solving
courts is that they require a commitment from the Executive and Legislative
branches of government to assure that the intensive correctional services, as
well as human service resources, such as alcoholism and drug counseling
and psychological and chemical dependence testing are available. The real
key to any of these courts is having the infrastructure in place to support
their work.
Under Justice William Newman's leadership, our Judicial Planning
Committee has provided substantial recommendation for improving and
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streamlining the administration of our trial courts. These recommendations
are being reviewed with the goal of assuring that we continue to have an
efficient, cost-effective and responsive judicial system within the state. My
interest continues to be to assure courts receive the administrative assistance
they need to the end that the judicial needs of all citizens are met in a
timely, orderly manner and that we are using the limited resources we have
available in the most cost-effective and efficient way. We continue to explore new ways of managing the trial courts' workload. We now have in
place a system whereby judges and judicial referees receive regular
management reports on the status of all of their pending cases. I am proud
to report that our courts' caseloads are in good condition. I'm mindful of
the dynamic tension that will always exist in providing timely processing of
cases filed in the courts while assuring individual justice in individual
cases. We will continue to seek input from judges and attorneys on various
case management activities with the focus of assuring that litigation is
managed by our courts from the point the case is filed with the clerk of
court. House Bill 1390 was introduced this session to provide electronic
filing of appellate case briefs. This modest initiative will allow attorneys,
on their own motion, to file their briefs electronically. This is really the
first step in an enhanced records management system that we are just now
studying. I can envision the day in the near future when a judge in any
location will be able to review the documents of a case that is on file in
another location. This is not a new concept and has been available in the
private sector for many years. However, it is relatively new within court
operations nationwide. We must provide flexibility for attorneys and
parties to file pleadings electronically and allow judges and court officers to
retrieve these documents from remote locations. As I speak to you today,
we have just now accomplished the goal of connecting every clerk of
district court's office into our judicial information system. This means that
all cases filed are now entered in one information system. This is a major
accomplishment in tying our judicial system together, assuring the broadest
access to case-related data. With the development of our data warehouse,
attorneys can access caseload data, court calendars and use a new calculator
for computing child support obligations as part of family law cases. We are
just now implementing a system that will allow for the entry of a full text of
protection and restraining orders into a statewide database. From the time
the data is entered as part of the petition to the creation of the final order,
the full text will now be transferred electronically to the local sheriff's
department and on to a state database. Law enforcement personnel will
have continuous access to the status and text of protection orders. This
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information system will also feed a national protection order repository
administered by the Federal Bureau of Investigation.
We are currently testing data transfer between the highway patrol and
the judiciary which will allow the electronic submission of traffic tickets
issued by the highway patrol to the courts and on to the Department of
Transportation. This will eliminate redundant data entry, thus reducing data
entry errors and expediting the transmission of this information.
We are actively involved with the executive branch, justice agencies, as
well as local law enforcement and states attorneys, in the creation of our
criminal justice information sharing initiative. Again, the strategy is to
create a database that is accessible by all the various stakeholders. This will
eliminate redundant data entry and assure up-to-the-minute criminal history
information is accessible to all those who have a need to know. We continue to add services to our court Web page. I appreciate the continuing
commitment of Justice Dale Sandstrom and our staff in establishing the
North Dakota Judicial Branch as a leader in Web technology. We have
approved interactive television projects in three judicial districts. Each of
the initiatives has a slightly different focus. By approving the administrative orders, we are encouraging districts to experiment with this technology.
I mention all these technology-related initiatives as they provide expanded ways for sharing information, allowing attorneys to appear for
judicial proceedings or to check case status using the Internet. We must
continue to explore new strategies as we struggle with ways to ensure
quality, cost-effective services for all citizens of our great state.
Today, I have touched on a number of initiatives and activities in our
commitment to a high level of judicial services for all citizens of North
Dakota. As I look about, I am aware, now more than ever, that change is a
constant in our lives. Even in the midst of change, both within and without
the judiciary, the goal of our judicial institution remains the same, to enable
the just and equitable resolution of disputes without undue delay.
Again, thank you for allowing me this opportunity to update you on the
activities of the North Dakota Judiciary. I look forward to a continued
working relationship with your Executive Director, Chris Hogan, and the
Board of Governors as we continue to respond to changes in our state in a
time of fiscal constraints.
On a very personal note, thank you for the opportunity to receive the
award at the noon luncheon. When I was informed a couple months ago
that I had received the award, they said, do you want it presented at the
National Conference of Chief Justices or some other activity? And without
hesitation I said, I'd like to have it presented at the annual meeting of the
North Dakota Bar Association. Thank you. (APPLAUSE)
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MR. LEE: I just have one comment about the Chief's comments. If we
electronically file our briefs, how is the clerk going to know if it's a bluecovered brief or a black-covered brief?
CHIEF JUSTICE VANDEWALLE: That's her problem.
MR. LEE: The president of the association every year has the honor
and pleasure of naming the outstanding committee chair, and this year I'm
pleased to recognize one of our own Board of Governors and member of
our association for this honor. I'm told that she doesn't know that she is
going to be getting this honor yet, but I'm now going to let the cat out of the
bag and it's Alice Senechal. (APPLAUSE)
MR. LEE: Alice, on behalf of the association, congratulations. Thank
you for all your hard work. For those who don't know it, Alice worked on
the joint committee on what is it-joint attorney standards. I always get it
wrong, but I know what it is. Thank you, Alice. (APPLAUSE)
MR. LEE: And, really, Alice, we did have a lot more that we could
have said about you, but we're-trying toMS. SENECHAL: That's okay.
MR. LEE: Every lawyer in the state undertakes a lot of responsibility
and provides lots of services for their community, and the association every
year is proud to recognize the efforts of volunteer lawyers, lawyers who
volunteer themselves-let me start over. Every year we try to recognize
those individuals who donate their time to volunteer services above and
beyond the duty. There we go. And with us, or I hope they are with us today, we have Theresa Zimmerman, 196 hours. Is she available? Is she
here? Kenneth Morrow, 124 hours. If you are here, please come forward.
Neil Thompson, 100 hours. And Huma Ahsan, 90 hours. We'd like to
recognize all of those individuals. (APPLAUSE)
MR. LEE: And, in addition today we do have one volunteer whose
service has truly gone beyond the ordinary. Robert Keogh, who I see is in
the room today, volunteered 240 hours of time to volunteer service. Robert,
would you please come forward. (APPLAUSE)
MR. LEE: Thank you, Bob, for everything that you've done for us.
Now, we are moving on quickly into our financial report. Tim Hill, our
treasurer.
MR. TIM HILL: This is Tim Hill. I have some great knock-knock
jokes, but I'll dispose of them. (LAUGHTER) This is the financial report
for the year 2001-2002. A report on the 2003 budget and the 2002 audit are
located behind the general assembly tab in your annual meeting booklet.
The Board of Governors was pleased with the findings of the 2002 audit,
which once again gave the association an unqualified opinion, which is the
highest opinion available, for the association. The 2002 management letter
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contained the usual annual note regarding the small size of the office staff.
However, the auditor assures us that the staff is doing everything possible to
segregate the accounting function. The 2002 audit reflects year- end assets
of $661,813, up from $631,212 last year. This includes $377,523 in
restricted cash assets, $40,544 in equipment, and inventory of $10,628.
The association saw revenues of $786,920 and incurred expenditures of
770,000-excuse me-$770,797 in 2002, for a gain of net assets of $16,123
over the year-end balance in 2001. Our unrestricted general fund assets as
of December 31, 2002 were $231,346, for a total net assets in the amount of
$608,869, up from $592,746 last year.
As explained in more detail in your materials, the association entered
into a new memorandum of understanding with the state court administrator's office in the fall of 2001 whereby the association would pay its
fifty-two percent share of the cost of operating the disciplinary counsel's
office in monthly installments spread over the biennium in place of the old
payment method under which the association did not start making payments
until after state funding was exhausted, which was towards the end of the
biennium. The old system was perceived as inequitable, because savings
realized in operating the disciplinary office were not shared equally between the two funding sources, but rather inured to SBAND's benefit.
Under the new procedure, both the association and the Supreme Court can
now fairly and realistically plan our budgets for our respective shares of the
disciplinary system.
During the year .2002, the association generated $786,920 in total
revenue, of which thirty-eight percent or $297,996 was from license fees.
Our total expenditures for 2002 amounted to $770,797, including total
disciplinary expenses of $125,306 and general and administrative expenses
of $548,184. Included in the administrative expenses are CLE seminar
costs and office overhead.
I would like to now briefly comment on the 2003 budget. Our revenues and expenses for 2003. are projected to be down 5.9 percent from the
association's revenues and expenditures in 2002. Our 2002 expenditures
were down 7.4 percent from 2001. The 2003 budget is based on the same
general methodology and philosophy as the 2002 budget, but the board is
monitoring a slight downward trend in the number of attorneys paying
license fees and a continuing downward turn in interest rates. As noted in
my financial report of last year, the Board anticipated a need to ask the
membership for a dues increase at the annual meeting this year. There has
been no dues increase, as I understand, since 1991. The Board has looked
at the long-term budget and revenue projections and has cut the expenditures as far as can be done without affecting the association's mission
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statement. The board is recommending a dues increase to take effect beginning January 1, 2004. All association expenses are closely monitored by
the Board of Governors to guarantee that you, the membership, receive the
best value for your dollar. The board tracks all spending through detailed
monthly financial reports to ensure the association can continue to provide
the quality services and programs that you have come to expect. If you
would like additional information regarding the report, the budgets, any information today, please contact Christine at the SBAND office. Thank you.
MR. LEE: Thank you, Tim. Every year at about this time we take a
moment to reflect upon and remember our colleagues who have passed
away in the last year. And I'll take a moment to read the list here. Keithe
Nelson, Robert Alphson, John Tebelius, Jeff Peterson, Mack Thomas, the
Honorable James O'Keefe, James Wold, Lynn Erickson, Steven Farhart,
Damon Anderson, and Roger Erickstad. (MOMENT OF SILENCE)
MR. LEE: We're going to dispense with the Bar Foundation information and we'll go to Becky Thiem.
MS. THIEM: I'm sorry. I was trying to not waste any time here. The
Joint ADR Committee was established by Supreme Court rule more than
two years ago. Our report that has been submitted both to the Board of
Governors and to the Supreme Court is the very last piece of your material
and I would ask you to take the time to review it at your convenience.
I have been on a lot of committee work with the Supreme Court and
with SBAND and this is the first committee I've ever served on where committee members were begging me to have more meetings. Can't we have
longer meetings? Can't we have more meetings? I guess which shows the
zeal of the members of the committee. We had many people on the committee who were not lawyers and were very excited about ADR and using
more ADR in the system, so it was just a great committee. Basically what
you're going to see in the materials is that we have recommended changes
to the rules and we also have a report that explains the process that we went
through. Generally, the feel of the committee is we want to do everything
we can to promote the use of mediation. We want to do more with
educating the public. In fact, we have now prepared a brochure with some
Supreme Court funding that's going to be available for you to use with
clients. We focused on having primarily the use of private mediators,
understanding that the court would still be available for conducting settlement conferences. It was particularly the lay members of the committee
who felt most strongly about having nonjudges and also even nonlawyers
doing mediation.
As we recognized in our report, there's a lot of issues we didn't tackle.
There's always the issue of money and that people can't afford to hire a
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mediator, how do we handle that, and I can frankly tell you we did not
come up with a solution. We also did not come up with any great solutions
in the family law area. This is another thing we need to tackle, and we hope
to spend time on that in our upcoming year. As I mentioned, it has been
submitted to the court. My understanding is the court has not yet decided
exactly what process they'll be using, but I expect there will be a public
comment and hearing process. In the meanwhile, if you have any comments you want to give to your representative on the Board of Governors,
I'm sure those will be welcome. Also, in the materials are the e-mails for
all of the members of the committee. You can certainly direct your comments to any member of the committee. I would be glad to see them. So if
you have any thoughts as you look through it, this is not in stone. Thank
you very much. (APPLAUSE)
MR. LEE: Thank you, Becky. As I mentioned earlier, we did in the
past year conduct a membership survey and the chair of that survey, who I
want to thank, was Paul Ebeltoft. I also want to thank all those other people
who served on the membership committee for their hard work in preparing
the survey document. We have with us today Mark Winkleman, who I
guess is an expert in interpreting the results of surveys, and I would ask Mr.
Winkleman to come up and give us a very brief outline and summary of
what the survey indicates.
MR. WINKLEMAN: I was going to say in my lighter days I could
have just leapt up on the end over there, but I figured I better take the stairs.
One thing I was told years ago is that marketing guys are supposed to start
out with something humorous so I'll take a few seconds to do that first.
One of the things that's real important and those of you that got the joy of
working with me on the phrasing of the questions and those modifications
that we made, is that the words you use in phrasing a question are very important to make sure you get accurate information, and one thing that I
always use as an example of how words can have different meaning and
therefore affect the result of what you get is a billboard they used to have on
1-94 many years ago as you drove west and it was sponsored by the Dickinson Hotel/Motel Association. And the billboard simply said, "Plan your
next affair in Dickinson." So I assume they're trying to stimulate
convention business, but I wasn't 100% sure.
As I'm speaking, some handouts are going around. It's a very quick
summary. I know everyone here completed and returned their survey so
you're familiar with it. But you'll recall it was about eight pages and so
I've taken some high points and condensed it down into two and we'll just
touch on those briefly.
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The whole purpose of the survey was to provide the association with
information that's going to enable them to better serve you and other
members. And we had a total of 538 surveys come back so far. The analysis was run on Monday. So if any others straggle in, we can still work them
in. And that provides a margin of error of about 3.5 percent. Just to give
you some perspective, the typical survey of this nature is about a five percent margin of error, so it's very highly accurate compared to most of the
research that's done.
One of the first things we want to look at is what's important to people
and if you have your sheet and look at the bar services and activities, you
can see primarily CLE, publications, the directory and many of those things
fall in seventy percent of the members saying that those are important to
them. Going ahead to the next column, you'll see legislation and lobbying,
that again the majority of the members feel that the current amount of
lobbying done by the association as well as the amount of information
that's given to members about legislative issues that affect attorneys and
what-not is appropriate. So, again, people seem to be happy with the
amount of lobbying and the feedback they are getting there. CLE, some of
you have probably participated in a little of that this weekend. We have
seventy-five percent of the members are satisfied with both the quality and
the cost of the CLE programming that's being provided. And one thing that
will be important I think is, in case you don't recall, the last member survey
prior to this was done about ten years ago. As you can see under the Continuing Legal Education section, about seventy-three percent of the people
say the one thing that's most important in determining whether or not they
will attend the CLE is a topic, so we may want to get feedback from members more than once every ten years as to what's important to them, what
type of topic they would like to receive training in to make sure that we are
meeting those needs.
I did forget to mention my father is a retired minister and so long
windedness runs in the family so this is a real challenge trying to get this all
done within a short amount of time, but there will not be a collection plate
at the door. That's not included.
One of the things that I know the association was interested in is just
looking at how do attorneys feel about their profession and if you want to
flip over to the back page under career/job satisfaction, you can see the
majority of the people are personally fulfilled, professionally challenged by
their career, a relatively low percentage feeling that it's not necessarily
financially rewarding. And if you take the time to look at the rest of the
front page, you'll notice that the number one threat that they saw with the
legal profession in North Dakota was the low economic return or the low
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salary, low profitability. So, again, people feel good about what they're
doing, but don't necessarily feel they're being rewarded appropriately. You
can see, you know, ninety percent are proud to be an attorney. About
eighty-six percent are proud of being a productive member of their community. Most of them, if they turned back the clock, would go to law
school again, and most of them would encourage their children to go into
the profession.
One thing I noticed when I was doing some proofing after getting
things printed is you'll notice there's a couple of statements in that job
satisfaction that relate to negative image and the percentage is the percentage that disagree with those statements, not the percentage that agreed. So
when you look at those, I just want to make that correction. I apologize for
that. Yes, most people disagreed with those that relate to the negative
image of attorneys. So I apologize for giving you mild cardiac arrest if you

read that before I had a chance to get to that.
The final item I'd like to look at as far as looking into the future is, are
people using on-line services and will they be willing to use more on-line
services. At this point in time roughly one out of every two members said
that they have visited the association's Web site in the past month, which is
good. And then also looking at under your practice, the last item, we asked
about their willingness to use an on-line legal service research product if it
was provided by the association. We can see about seventy-two percent
would like to do that. Also, at the very end of the second column, we asked
about the directory. As you know, the directory is something that most of
you are using and enjoying. But about forty-three percent said they would
like to see a Web-based directory only, rather than having it printed, so not
everybody is to the point where they would like to have a Web-based
directory, but that percentage seems to be quite high.
And I know you are behind schedule and I tried to shorten, get this in
less than fifteen minutes. So at this point in time that's all I would like to
present. If you have any questions, feel free to contact me and I will gladly
share more information with you. We'll provide all of the detail table to the
association in both hard copy and HTML. So if anybody wants to look at
those, we can put them on the Web site or whatever so that you can-when
you have nothing better to do at night and you are looking for something to
do, you can peruse the statistics and take a look at those in more detail.
Thank you for your time and have a great weekend. (APPLAUSE)
MR. LEE: At this time I'd like to introduce Dann Greenwood, the chair
of the Joint Civil Legal Services Committee, for a message regarding his
committee and also on behalf of LaRoy Baird, the chair of the Volunteer
Lawyer Committee, who is not here with us today.

2003]

BAR ASSOCIATION MINUTES

MR. DANN GREENWOOD: Thank you. When Chris asked me to
speak, she said I could speak for three to five minutes so I'll try to do it in
about two. I'm appearing in my capacity as chairman of the Joint Committee on Civil Legal Services, but really as a substitute for LaRoy Baird, who
is the chair of the Volunteer Lawyer Committee but was unable to be here.
For those of you who might not be aware, the function of our committee is
to assess and be willing to assist in a limited way the workings of entities
and individuals which provide civil legal services to the poor. Those include North Dakota Legal Services, Legal Assistance of North Dakota, the
Volunteer Lawyer Program and, of course, all of those of you who
participate in that program.
The good news is that we have a lot of very committed people who are
doing that type of work, including those who work with North Dakota
Legal Services and those who work with LAND and those who work with
the Volunteer Lawyer Program. What we have to keep in mind is, all of the
rest of us also have an ethical and moral obligation to assist in the provision
of civil legal services for the poor. The bad news is that notwithstanding
the efforts of those entities and people that I mentioned, we as a profession
are not now meeting those needs. The SBAND office is very simply unable
to pair up all of the persons who need civil legal services with lawyers who
are willing to do that type of work. As a result, every month many cases
are turned away or closed without having provided legal services for those
people who need it. The reasons aren't altogether clear. It may be that
there are just too few people who recognize their obligation to take on this
type of work. I'm hopeful that that's not the case.
Chris and members of the SBAND office are of the opinion that
perhaps the reason is that people don't truly understand how the Volunteer
Lawyer Program has been set up and works. They're afraid that perhaps
many of you think that the only way you can undertake your obligation is to
do free legal work and that perhaps many of you are not aware that there's
what's called a reduced fee panel where you would, in fact, be compensated
to some extent. There is some concern that one of the reasons that people
fail to take this type of work on is that they might be exploited by clients
that simply want to take your time in cases that don't merit that effort.
In any event, the SBAND office has asked that I take this moment to
try to explain that there are, in fact, two different methods that you can
serve. You can, of course, continue to volunteer to do work as pro bono
attorneys where there is no compensation, but the other is the reduced fee
panel where you would be compensated to a certain extent.
According to Chris and others at the office, the largest majority of the
cases that come to the Volunteer Lawyer Program are eligible for the
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reduced fee, but not the pro bono type of services that we provide. So,
again, the majority of those who are willing to do this work would be
compensated. Now, I do have to indicate having just said that, there are
other persons that believe that there is a continuing and growing need for
those of us that are willing to do the purely free legal work. Recently, you
would have all hopefully received a letter from the SBAND office asking
you to reconsider and perhaps volunteer for participation in the volunteer
lawyer program. I think it calls for some action by July 1st. I would ask
that you please think well to that obligation, and fill it out and return it as
soon as possible. And when the next call comes asking you to take part in
this program, don't let your first reaction be one of avoidance or excuse.
Do your part. Thank you. (APPLAUSE)
MR. LEE: Thank you, Dann. We are now at the resolution stage on the
agenda. And we're actually making up time here. The resolutions are in
the general assembly book toward the back. There are extra copies available by the door. Before we begin, just a brief procedural point. As a matter
of courtesy for the court reporter who is here taking everything down, if
you do plan to stand and speak to an issue, would you please state your
name fully and completely so that the court reporter can get your name.
At this time the chair will entertain a motion to dispense with the
reading of all resolutions, including resolutions 4 through 5, which merely
thank the sponsors and exhibitors and the local committee members.
MR. STEVE McCULLOUGH: Steve McCullough, so moved.
MR. LEE: Is there a second?
MR. CROTHERS: Dan Crothers, second.
MR. LEE: It's been moved and seconded that we dispense with the
reading of the resolutions. Any call for discussion on that? If not, all in
favor say aye.
AUDIENCE: Aye.
MR. LEE: Opposed? The first resolution that we're-I guess Resolution No. 1 we are here to talk about today is the resolution calling for a dues
increase or an increase in our fees. And at this point I would entertain a
motion to receive that resolution.
MR. STEVE McCULLOUGH: Mr. President, Steve McCullough. I
would move Resolution No. 1, which is a dues increase of twenty-five
dollars in 2004, another twenty-five in 2005 and another in 2006.
MR. LEE: Is there a second to that motion?
MR. KING: Yes, Lawrence King seconds the motion.
MR. LEE: It's been moved and seconded that we adopt Resolution No.
1. At this point we'll open the floor for any debate. Open the floor for any
debate or comments. Mr. McCullough, I recognize you standing there.
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MR. STEVE McCULLOUGH: Thank you. I've been asked by the
Board to kind of carry this bill, so to speak. Before I start, let me say I'm
glad to see there's so many interested people here. I don't know if it's the
big room or what, but I think we probably have more people here than we
had for the contested presidential race between Gary Lee and Grant Shaft.
MR. LEE: It's the absentee ballots that got me over the top.
MR. STEVE McCULLOUGH: I really want to address two issues. I
know there's been a lot of talk about this resolution. I want to address two
issues and one is, can we do it at this time? And the other is, should we do
it at this time? And I want to address both issues because I know there's
been talk out among the members here today about both issues.
The first issue is, can we adopt this resolution at this point in time? I
know there's been some discussion that the bylaws would not allow us to
adopt a resolution like this at this time because of the insufficient notice to
the membership. And I can tell you that this is an issue that the Board has
considered at length and more than once. There is a bylaw which suggests
or which states that the resolution must be filed in the office at least thirty
days prior to the annual meeting and then it says that notice must be sent to
the members. And I know that there are some people who are reading that
bylaw to suggest that that means a thirty-day notice must be sent to the
members. I would submit to you all that that is not a correct reading of that
bylaw. If a resolution need not be filed with the office until thirty days
prior to the annual meeting, there is no way that if it was filed on the last
day, that notice could go out. And so I would submit that that is an
incorrect reading of the bylaw.
I would submit that the bylaw-a correct reading of the bylaw is that the
resolution should be filed and that any reasonable notice should be sent. In
this particular instance, the bylaw was not filed or this resolution was not
filed. However, there was not one request from a member to review the
content of any bylaws or-I'm sorry-any resolutions that would be brought
before the membership at this meeting and the Board looked at that and said
that, therefore, there would be no prejudice to any member of the association. We obviously would be in a different situation if someone had called
the office and said I'd like to see the resolution, but that did not happen.
The issue then becomes, I believe, was there a reasonable notice given? In
that regard I'd like to point out several facts. The first fact is that, at least in
my district, in the east central, when President Lee made his presidential
rounds of the district and I know he did this in several of the others, I
wasn't at those, but I've visited with different members of the Board of
Governors, that he indicated that there would be in all likelihood a dues
increase on the plate, so to speak, at this year's annual meeting. I'd also
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like to point out that the packets that we all received in May indicated in the
president's message that there would be action taken on a dues increase and
then there was the mailing that was sent out to everyone several days ago,
last week sometime, as well as being posted on the Web site and the last email, and I would submit that the sheer amount of numbers we have at this
meeting compared to the regular annual meetings indicate that the membership was aware that the resolution regarding dues increase would be placed
before it. And so I submit that under the bylaws that exist right now, we
can, if the membership wishes, take action on this resolution.
That being said, should we take action on the resolution? It's the
Board of Governor's position that a dues increase is needed. I won't go
through all the minutiae of detail, but suffice it to say that we all know the
number of lawyers is dropping. That's not a secret. So we are getting-our
population is getting grayer and grayer. We're like the population of North
Dakota as a whole. We are largely a fees-driven-a dues-driven organization. The vast majority of our income comes from dues. With less members there is less dues. And that does not translate into less costs necessarily. Whether you have an association that has 1,500 members or 1,700
members, you have to conduct the same amount of lobbying activity, you
have to have some of the same services that are available, unless we go the
way of the too much as President Lee indicated.
So as a result we find ourselves in a situation where we have shrinking
revenues. We have not requested a dues increase or-actually, I should say
the membership has not passed a dues increase relating to operational funds
of the organization, that meaning nonrestricted budgetary items since 1991.
We have in 1994 passed a dues increase, which was a restricted item
budget, which went to the client protection fund, and then in 1997 to help
fund the disciplinary system and we all remember what was going on at that
time period.
So we really haven't had an operational dues increase for the last dozen
years or so. The Board is not suggesting the membership pass a dues
increase simply so that we can go out and do more things. It's necessary to
allow us to continue to provide the services that we have in the past, as is
indicated in the handout in your booklet or your books the reasons. So
here's what we had six and a half full-time employees in the office. Now
we have four and a half full-time employees in the office. I'm sure we all
know how many Gavel and Notepads we got this year. Not very many.
You simply can't do as much with fewer people.
It's your decision to make obviously. It's the membership's decision.
The Board will obviously live with whatever you want to do. As a member,
I would encourage you all to vote in favor of the resolution, because on a
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personal level I think that it is needed for the strength and the viability of
the association. And so where I come out on this is I don't believe we're
prohibited by any bylaw from aking action. It maybe would have been nice
if more notice had went out than did go out, but the bottom line is we need
the dues increase to continue to operate and be viable, and so for that reason
I urge you all to vote in favor of the dues increase. Thank you.
MR. LEE: Any other comments?
MS. BURKE: Patricia Burke. I'm not necessarily opposed to the increase. However, as a former prosecutor for about twenty years, I listened
to the excuse of nobody got hurt as a reason why they shouldn't be prosecuted for a crime. Just to take a menial crime, if any is such, driving under
suspension is one of those quote, victimless crimes. So if I don't get caught
doing it, did I commit a wrong? If our bylaws said that you are to give
thirty days' notice, regardless of whether or not somebody actually asks to
see it or regardless of whether or not an officer asks to see a driver's
license, the fact of the matter is, it's wrong. Like I said, I actually support
the dues increase personally, but I do not support going around and trampling on what I think the bylaws actually do say in terms of expediency.
We have known for some time that the association has got financial
difficulty. I of anybody here am very well aware of the graying of the lawyers in North Dakota, unfortunately. But the fact is I think we owe it to
ourselves and we owe it to the constituents of the Bar Association to be fair
and I think skirting the bylaws, saying nobody has heard, nobody asked,
well, everybody knew that there might be an increase, well, we know that
every year. The fact is, nobody knew it was going to be a total of seventyfive dollars. Nobody knew how you were going to implement it. Again,
like I say, I support the increase itself.
I also have some concerns for other attorneys that I know of who have
financial difficulties. The very membership survey that we conducted talks
about how financial rewards for the profession we are in is a problem for a
good number of people. And those are the very attorneys who don't have
the opportunity such as I did to suddenly say, hey, I'm going to go discuss
this issue at the bar meeting even though I hadn't planned on attending. I
have that flexibility in my job, but they, on the other hand, are attorneys
who are actually in court doing things. And I can speak from experience
and there's enough judges here to, I think, verify this, getting a motion to
continue granted under these circumstances probably would be very difficult and those are the very attorneys who are the most affected by an
increase. And I know twenty-five dollars year doesn't sound like a lot to
most of us, but it is to some of them. There are beginning attorneys and
attorneys who are struggling who don't have that kind of funds available.
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Am I suggesting that we scuttle this for a year? No, because I don't think
the Bar Association can afford that, either. I am suggesting perhaps an
alternative, perhaps an amendment to this particular resolution and that is
that we do the twenty-five dollars for 2004 and then we talk about this with
notice to everybody. And that's what I suggest.
MR. LEE: Additional comments?
MR. MARK GREENWOOD: Speaking from a defense lawyer's point
of view, I have also heard the excuses given by the state, that no harm, no
foul, there's no prejudice because we gave you the information a week or a
month late. My question is, why was this only sent out six or seven days
ago? Why wasn't it sent out a month ago?
MR. LEE: Well, if there's blame to be passed around, the buck stops
here. I'm the president. It was something that fell between the cracks and
I'll take responsibility for that.
MR. FICEK: Vince Ficek from Dickinson. When I received this resolution, I thought long and hard on it and I had some questions. In Dickinson, for example, we're having declining school enrollment, and as a result
the City of Dickinson School Board and management are trying to consider
changing the infrastructure, reducing physical plant and those type things. I
find it difficult to understand where there's a declining number of lawyers
in the State of North Dakota why we would increase the dues. This is
especially hard on those sole practitioners, the lawyers in the rural areas
who are trying to make a living on basically some real minor legal materials
that they do. So I'm opposed to the increase in dues. I really think the
association needs to take a look at itself, reassess its goals, objectives and
purposes given what the survey shows and then talk about increase in dues,
talk about the priorities and get those established before we assess dues or
additional dues. Maybe we need to refocus our effort toward those areas
that are really needed by the lawyers in North Dakota and then talk about
maybe decreasing dues rather than increasing dues and making it more
feasible to run a law practice in the state.
MR. LEE: Thank you, sir. Recognize Lawrence King.
MR. KING: Thank you, Mr. President. Let me follow up on Mr.
Ficek's comments. I agree that we need to as an organization decide what's
important and to make this association important to its membership, but if
you look at the membership survey and the purpose that was sent out was to
find out what the members want, what is important to them, one of the top
things on there is The Gavel. Two out of three members said this is a very
important aspect and helpful to them. We had two Gavel publications this
last year and it was because of the need to decrease staff in order to accommodate that. The need for the increase in dues is there. If we want to try
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and address the issues that came up in the membership survey adequately,
we need those funds in order to do so. Otherwise, I think my fear is that the
association will not be able to help its membership and give the membership what it wants and that will further disenfranchise the membership and I
think that we really need to pass this dues increase.
JUDGE BEKKEN: Jim Bekken. You might wonder why a district
judge would get up and want to make a comment when my dues are paid by
the Supreme Court, so I'm certainly not against a dues increase, but I just
recently-I just recently was appointed to be the chair of the Constitutional
Bylaws Committee for Kiwanis International, and I say that not to brag, but
I know that after just coming back from a convention with 5,000 delegates,
I would not dare to put something on the floor that was not properly done in
accordance with the bylaws, and if that is the case, I mean, I'm not against a
twenty-five dollars increase this year, but I don't think it's appropriate to do
it if it's not in accordance with the bylaws. If they say give thirty days
notice, I think you should give thirty days notice. There's enough push on
the line in today's world with Enron and all the different types of situations,
I don't think as a group of professional lawyers we should deny our own
bylaws. So that would be my problem of trying to pass it today.
MR. LEE: Thank you. Mr. McCullough.
MR. McCULLOUGH: I'd like to emphasize again that the reading of
the bylaws that the Board has adopted is that there is no thirty-day notice
requirement. There's a thirty-day filing requirement. That's correct. That
was not done. The bylaw says that any resolution that's going to come
before the general assembly must be filed with the office thirty days prior to
the assembly and then that notice must be given to the members. The
Board read that language as indicating an intent that any member could then
contact the association twenty-nine days, prior to the annual meeting and
find out what the resolution was. It would be physically impossible and
logistically impossible if a bylaw-or a resolution was filed with the office
thirty days prior to the annual meeting, which is the deadline, for a thirtyday notice to be given to the members. So the position then-and this is on
the issue of can we do this, not should we do. Can we do this? The Board
then said what does notice mean? It must be reasonable notice. And based
on the circumstances, the Board felt reasonable notice was given and that's
why the Board took the position that this resolution could be addressed by
the membership.
The issue of whether it should be is a separate issue. I personally think
that it should be, as I stated before, because the need for the dues increase
outweighs the concern that I have as well that some members didn't get
enough notice. I think the notice was reasonable based on the
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circumstances, based on President Lee's trips around the state, based on the
information that was in the brochure that went out easily thirty days in
advance, based on the fact that no member actually called the office and
asked to find out what the language of the dues resolution might be, based
on the fact that it was then mailed out to every member of the association
and also e-mailed and put on the Web site.
MR. LEE: Thank you, Mr. McCullough. Recognize Mr. Jim Hill.
MR. JIM HILL: Mr. President, I waited for a moment before I decided
I would speak. I realize that being a member of the Board and speaking on
this issue places me in somewhat of an awkward situation, but I feel I
should stand.
No one called the bar's office, but even if they did, they wouldn't have
a resolution to read because thirty days ago there wasn't a resolution. Now,
we can all do a little bit of revisionist reconstruction, if you will, on where
this resolution was and how it came to be. More important than anything
else is the decision to give some notice we all know came within the last ten
to twelve days. I suggest that you can't have much of a case to develop if
you don't explain what it is you're trying to do. It's 5:28 in the afternoon
in Medora and it's a great place, a beautiful place to be, but it's pretty
difficult to debate the substance of this proposal if you don't have notice of
what it was you're trying to accomplish.
You know, the issue here is really due notice, reasonable notice, any
notice. The fact is that the bylaws do say the resolution has to be filed. We
can debate whether filed and then subsequently served within thirty days is
a conjunctive phrase, but we didn't have a resolution. And this was not an
idea born in the last two weeks. It wasn't born within the last thirty days.
The issue of a dues increase and its need was something known to this
association back in September when we were developing conceptually what
we were going to do and projecting into our future what we needed to do
with our association. We are lawyers. We advise boards every day on what
they should do to give proper notice to its membership. We've given membership less than three or four days written notice of a resolution that
increases the dues.
And twenty-five dollars may not seem like a whole bunch of money,
but it is, as Mr. Greenwood and others have commented upon, an issue and
it comes down to have we done it the right way? Have we been fair to our
constituency? We sent out a survey to our constituency to find out what it
is they wanted in this association. We have the preliminary results today.
We haven't even considered whether they fit within what we are going to
do as an association. So the substance is one thing. But the procedure is
critical. And if we're going to save face with our association and with our
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constituency, we ought to look in the mirror and say, have we done it the
right way? Have we read the bylaws? Have we read them in a reasonable
way with a reasonable interpretation and we can look to ourselves and say
we've done the right thing?
MR. LEE: Thank you. Other comments?
MR. MARK GREENWOOD: Mark Greenwood again. I'd like to consider myself an expert on parliamentary procedure, but to tell the truth, I
don't know what the procedure would be in this case. However, I would
object at this time to the general assembly even considering this on the
grounds that the bylaws have not been followed. It was not filed within
thirty days and there has not been reasonable notice. I would ask for a
ruling as to whether or not the bylaws have been met.
MR. LEE: Mr. Parliamentarian?
MR. RANDY LEE: The parliamentarian is employed to apply Robert's
Rules of Order to these proceedings and not to apply the bylaws. It is the
advice of the parliamentarian to you, Mr. President, that you must rule on
what has just been raised, which is a point of order, and which actually
should have preceded all of the foregoing discussion on the question of
whether we can consider that. Now that the point of order has been raised
by Mr. Mark Greenwood, it is for you as chair to determine whether or not
the point of order is proper.
It is my advice to you that since that goes to the bylaws and since the
Board has already determined what the proper reading of the bylaws is, that
we all assume that you will act in accord with the direction of the Board of
Governors with respect to that, and I would remind you that as the ruling of
the chair, this body and any member -in it can request that this body either
affirm or reject your decision on the point of order.
MR. LEE: Not actually knowing what all that meant, which doesn't
surprise me because I went through law school not knowing what Randy
was talking about. (LAUGHTER)
We did debate this quite seriously at a couple of Board of Governors'
meetings, telephone conference calls and the like, and then again just Wednesday night-Tuesday night, Tuesday night at a Board meeting again. We
debated it yet again. Mr. Hill's arguments were made there, Mr. McCullough's arguments. Other people made their arguments there. We had a
number of votes on this. It is the consensus of the Board of Governors that
we have complied with our bylaws.
MR. MARK GREENWOOD: Mr. President?
MR. LEE: Yes, sir.
MR. MARK GREENWOOD: I appeal the decision of the chair.
MR. LEE: Now I'll have to ask, what do we do now?
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MR. RANDY LEE: The members present vote on whether we accept
or reject your and the Board's determination.
MR. LEE: Does that require a second?
MR. RANDY LEE: No.
JUDGE BEKKEN: Is it two-thirds vote or simple majority? I think it's
two-thirds. I don't have my book with me.
MR. RANDY LEE: I think that this is not any of those at all. This is a
simple question by a majority of this body whether the body accepts the
ruling of the chair and that you should simply proceed to call a vote.
There's no discussion. There's no debate. There's simply a vote.
JUDGE BEKKEN: Point of information.
MR. LEE: Yes, sir.
JUDGE BEKKEN: To the parliamentarian and the chair, do I hear you
say if there's a vote now and we indicate we disagree with your position,
does that in effect kill the particular matter then until it's brought back?
MR. RANDY LEE: If I may, Mr. President, the president of the
association would then be required to agree with the point of order originally filed by Mr. Mark Greenwood and the item would be removed from the
agenda.
JUDGE BEKKEN: So if we want it removed, we vote yes?
MR. LEE: I was going to ask how people want to do that. I guess
rather than state it in the negative, if you wish to agree with me, say yes. If
you wish to agree with the point of order, say no. So I will ask all those
who wish to vote in the affirmative say aye.
AUDIENCE: Aye.
MR. LEE: Opposed.
AUDIENCE: Aye.

MR. LEE: Okay. I am going to exercise the prerogative and ask for a
division of the floor. I think I can do that, can't I?
MR. RANDY LEE: Yes, sir, you may.
MR. LEE: Division of the floor. Yes over here, noes over here. Yes
on this side. (indicating) No on this side. (indicating) (Audience complies)
UNIDENTIFIED SPEAKER: Can you repeat where everybody is
supposed to be?
MR. LEE: Yes. (indicating) No. (indicating)
MR. LEE: From the division of the floor, it appears fairly clear that the
no vote has prevailed. Thank you. This was an interesting exercise. Moving on to-the second resolution is somewhat akin to the first and that
second resolution is that, once again, we did not-I mean, having rejected
the Board's interpretation of the bylaws the first time around, it would seem
to follow that we need to reject this next resolution as well because it
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wasn't-we didn't follow the proper format or at least according to the vote.
So I don't know if this is an empty exercise or not.
The second resolution is on the Client Protection Fund and that's Kent
Reierson. I don't know if you want to talk about this very much.
MR. REIERSON: Thank you very much, Mr. President. I enjoy this
opportunity. What I presume is that it would follow a similar procedure. It
likewise was not filed thirty days prior to this meeting and presuming that
the same vote would proceed, perhaps if there is no second to the motion,
what I'll do is I will bring forth the resolution for the information of the
membership and if there's no second, we don't need to go through the
procedure which was just done.
The Client Protection Fund was established with a fee of $20 to the
membership. It has been supported with a bond at the cost of $20,000 per
year with the balance going into a bond-balance going into the fund. The
fund presently has $182,000 in it. The bond will no longer be offered by
the bonding company after the present year. Generally speaking, the type
of things that the Client Protection Fund would cover would require
criminal conduct, conduct by an attorney that would end up in a disbarment,
and it's only in situations where there's no insurance or other funds to pay a
client who has lost funds because of an attorney's conduct. There's limits
on the claim, generally $5,000, unless there is a bond or insurance in place.
The amounts raised have been approximately $36,000 per year. $7,000 of
that has gone to the bar board. That left about $29,000; 9,000 was added
into the fund. The 20,000 went to pay for the bond. What the resolution
was to do was to request the membership to allow the Board to utilize $16,
the $16 that they get from the assessment and the bar board gets the other
$4 to allow the Board discretion to use that money for other association
activities and it was not intended that the existing funds would be touched
at all. The $182,000 would be left in place. Only the incoming funds
would be allowed to be utilized at the discretion of the Board. The
discussion was it would have helped offset some of the dues increase that
was being proposed and hence it was reducing the amount of increase that
was being requested.
Concerning claims, over the last three years I believe there have been
two claims. There was one paid out of $500. There was one pending claim
and I think in the last year the Client Protection Fund committee had not
met. So it's a fund which is extremely well-funded for a limited number of
claims, and I think by allowing for that discretion, it would not have put the
fund or clients in any jeopardy of being able to recover through the fund.
That being said, I would move the adoption of Resolution No. 2.
MR. LEE: Second?
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JUDGE PAULSON: Rise to a point of order to have the chair
determine whether or not the motion is out of order based on the bylaws.
MR. LEE: I'm sorry. You'll have to explain that to me. Well, okay.
Same ruling. I guess seeing as how the decision of the majority of the
membership was that we were out of order inasmuch as we didn't follow
the bylaws, I would guess I would have to rule and agree that once again we
can't take action on this either.
JUDGE PAULSON: Call for a division.
MR. LEE: No, I'm not doing that again.
MR. REIERSON: If there were any questions or input, maybe the
Board would like this opportunity to be able to consider it in the upcoming
year before it's placed back on the agenda in an upcoming year. Does
anybody have any questions concerning the Client Protection Fund?
MR. BOB STROUP, III: What's your definition of other needed
attorney services?
MR. REIERSON: I think it falls just generally within the services that
the association provides to the membership. There wasn't any particular
designation. The funds of $182,000-plus would remain completely dedicated to client protection.
MR. LEE: Just for a point of clarification, the second to that motion
was Judge Paulson. And the question was from Bob Stroup. Okay. We'll
move on to the Indigent Defense Task Force and we're in a similar situation
as we were in on the last one. The task force was to meet and work on a
way toanyway, the Indigent Defense Task Force was going to be created to
work with the Legislative Council toas I say, work with the council and to
work with the courts in trying to devise a plan for indigent defense
compensation and procedures. And I'd call for a motion on that.
MR. DAVID PETERSON: This is Dave Peterson. I'm not making a
motion at this time, but a point of order for us to think about possibly. Does
anyone have an opinion on whether this would require a motion by this
body before we could participate in an indigent defense task program?
MR. LEE: I believe the Board action could create this same body.
MR. PETERSON: That is my personal opinion and since we have
approximately eighty-one people here, I think it might be helpful to the
Board to see how they feel about this. I'm not making a motion at this
time.
MR. LEE: Straw poll?
MS. THIEM: Advice to the Board.
MR. PETERSON: Advice, comments.
MR. LEE: I'll entertain any comments or advice that anybody has to
the Board. Thank you. Okay. Well, we are now moving on to the next item
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on the agenda, which is a notice of constitutional amendment. And we
have-for the constitutional amendment I call upon Kent Reierson to give us
a brief explanation of the proposed amendment. This will be adopted next
June if everybody-at that time.
MR. REIERSON: This one does not need to have been filed thirty days
prior.
MR. LEE: Thank goodness.
MR. REIERSON: It requires notice in an official association publication, one of which is the association booklet. What happened, if you will
recall, there was the amendment to the bylaws that allowed us to take ballots, voting ballots for the election of officers, and what happened in doing
so the president-elect and secretary-treasurer provisions were not included
in the revisions which were completed. Concern arose about if a-and in
addition, there was a concern that if a ballot or a petition, nominating
petition had been filed the fifty-some days prior to the meeting and that
person either withdrew or became unable to serve, that we did not have a
member for president-elect. So the proposed constitutional amendment
deals with the petition to be filed for president-elect and secretary-treasurer
and then it also states that if either of them is unable to serve or withdraws
prior to the meeting, that nominations can be made from the floor. And this
is the first notice of that constitutional amendment, as the President stated,
would be voted on in June 2004.
MR. LEE: Thank you, Mr. Reierson. At this point we now get to the
election of president-elect and secretary/treasurer. Again this year we're
operating under an absentee ballot procedure, which Mr. Reierson just
spoke to, but we will not be having open nominations from the floor. And
we're just accepting the candidates who filed-oh, we will have nominations
from the floor. I'm sorry. We will have a short nominating speech for the
one candidate who has filed a petition for the office of president-elect,
Sherry Mills Moore. The chair recognizes Sandy Tabor.
MS. TABOR: Mr. President, members of the assembly. Time is late. I
had a long speech prepared, however, I think it's unnecessary. Most of you
know Sherry. She has served for the Bar for many, many years in numerous capacities and it is with great pleasure I nominate my good friend,
Sherry Mills Moore, for the office of president-elect.
MR. JIM HILL: Second.
MR. LEE: Is there a second to that?
MR. RICHARDS: Second.
MR. LEE: Well, either Jim Hill or Paul
Richards.
MR. JIM HILL: I defer to Mr. Richards.
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MR. LEE: Since no other petitions have been filed, nominations for
president-elect are now closed, and since we only have one person running,
I'll entertain a motion to suspend the rules and elect Ms. Moore by
unanimous application.
MR. JIM HILL: So moved.
MR. LEE: Second?
MS. TABOR: Second.
MR. LEE: Let's do this so the court reporter-Jim Hill moved. Sandy
Tabor, second. All those in favor say aye.
AUDIENCE: Aye.
MR. LEE: This is supposed to be unanimous so I better not hear a no.
(APPLAUSE)
MR. LEE: Sherry, if you would like to make some comments.
MS. MILLS MOORE: I'd like to thank you all for in the words of
Teddy Roosevelt putting me in the arena, I think. Thank you very much.
MR. LEE: We have a nomination for the office of secretary-treasurer.
Tim Hill was the candidate, the only candidate who filed a petition for that
office. Is there a nomination for Mr. Hill?
MR. McCULLOUGH: Mr. President, Steve McCullough. I proudly
nominate my friend, Tim, friend and classmate. And on inside information
I can tell you that we finally have an issue that Jim Hill and I both agree on
because he'll be seconding this nomination.
MR. LEE: Are you seconding?
MR. JIM HILL: I do second.
MR. LEE: Following the same procedure, since there are no other
nominations, I'll entertain a motion to suspend the rules and receive by
unanimous acclamation.
MR. CROTHERS: So moved.
MR. LEE: Dan Crothers moved.
MS. TABOR: Second.
MR. LEE: Sandy Tabor, second. All in favor aye.
AUDIENCE: Aye.
MR. LEE: Congratulations again, Mr. Hill. At this time I'm going to
peel off this thing that says presidentMR. REIERSON: Mr. President, could I address one issue?
MR. LEE: Yes, sir.
MR. REIERSON: Actually, two issues. The first had to do with you
accepting the blame for not having those resolutions filed. I think the entire
Board of Governors, including me, was responsible to make sure that those
resolutions were filed thirty days before and we didn't get it done and for
that I apologize. And, like I say, it was all the Board of Governors, not
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simply the president. The second part is I was also informed that Ron
Reichert was going to be real upset if we didn't have an expression of
appreciation for getting the fun bus lined up for the golfing, so what I'd like
to do, Your Honor, is make a motion that we show appreciation to the
members of the Southwest Judicial District and others who have put considerable time and effort into planning and organizing the 2003 annual
meeting of the State Bar Association of North Dakota and that we express
appreciation to the businesses and organizations who sponsored portions of
the 2003 annual meeting and those that participated as exhibitors as set out
in Resolution No. 5, and that we express our appreciation to President Gary
Lee and his wife Margaret, who have served the Bar Association of North
Dakota during the past year at great personal sacrifice to themselves and
their family. Thank you.
MR. ALEX REICHERT: Second.
MR. LEE: Mr. Reichert, second. All in favor say aye.
AUDIENCE: Aye.
MR. LEE: Thank God, there was no debate. At this point, as I say, I'm
peeling off this president thing because I'm going to give it and the gavel to
our incoming president, Maureen Holman.
MS. HOLMAN: I could give a long speech here about all the great
things I want to do in this organization in the next year, but I'm just going
to take my first official act and say we're adjourned. (Concluded at 5:55
p.m., M.T., the same day.)
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